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Memorandum 


Subject 

Objections raised to potential Settlement 
of Founding Church of Scientology v. 
Director, ejt al^., D.D.C 

Civil Action No. 78-0107 


„ 21 SEP 1983 

LM;TBarba;dak 
Tel: 633-4300 


Mr. J. Paul McGrath 
Assistant Attorney General 
Civil Division 


David J. Anderson 
Branch Director 
Federal Programs Branch 
Civil Division 


The Criminal Division and the United States Attorney for the 
District of Columbia have raised a number of objections to our 
proposed settlement agreement in the above referenced case. 

Having examined those objections, we continue to recommend that 
the settlements be approved. 

We have not recommended, nor have the agencies endorsed this 
settlement out of any fear of going to trial. The U.S. Attorneys' 
office is in error in that conclusion. Rather, these six agencies 
want to terminate years of court sanctioned burdensome discovery 
that threatens to go on indefinitely. These agencies have spent 
thousands of hours over the last six years conducting nationwide 
searches for documents, creating document indices and litigating 
claims of privilege over documents which, for the most part, are 
so unimportant that the agencies would often prefer to destroy 
them rather than litigate over them. Under the settlement 
agreement, the production of information is sharply limited, well 
defined, and will terminate. Moreover, these benefits have been 
gained at little cost to the agencies. 

In addition, the objections of the Criminal Division and the 
U.S. Attorney's office seriously mischaracterize the terms of the 
agreement. 

Paragraph 2.6(a)(c) of the Stipulation does not require the 
government to "justify every action involving the Church of 
Scientology or one of its members by positive citation to specific 
authority," as stated in the Harris Memorandum (p.5). The 
agreement requires only that when an action is taken regarding a 
Scientologist because of the fact that he is a Scientologist such 
action must be under the authority of law. This is an undertaking 
to do no more than the government is bound to do. 
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The Criminal Division sees the government as "maligned" by an 
agreement to act in accordance with the law in the future when 
there has been no violation of law in the past. Trott Memorandum 
p. 2. Regardless of whether any specific defendant has violated 
the law, a promise to comply with the law is no insult to the 
agency. Such assurances are commonly made in the course of 
settlement when neither party is sure if a violation of law could 
be proven. Although we believe that plaintiff would not be able 
to prove any violations of law at trial, plaintiffs believe they 
can. Thus, the disagreement is resolved by the mutual denials 
made in this Stipulation. Since plaintiff waives all claims which 
it asserted or could have asserted . Stipulation 5 2.5, we believe 
it necessary to specify in the text of the Stipulation the types 
of claims made. It is drafted to maximize the protection for the 
settling agencies. 

The enforcement provisions of the Stipulation are criticized 
as allowing plaintiff to litigate agency claims of privilege and 
the adequacy of document searches. Plaintiffs have an absolute 
right under the Federal Rules of Civil Procedure to litigate the 
adequacy of claims of privilege. There is no reason to expect 
plaintiff to waive such a right in a settlement. Such a course 
would give the government the right to unilaterally declare 
documents privileged, a tactic which would not survive judicial 
scrutiny. There is little to litigate regarding the scope of the 
document searches set forth in the agreement. Plaintiff consents 
to what will be searched for (ten names of individuals, five 
organizations) and where the search will occur (the agency 
computer system). 

Similarly unfounded are the fears expressed regarding action 
by plaintiff under this agreement to restrain legitimate future 
investigative activities by the agencies. This Stipulation gives 
plaintiff no additional legal rights than it possesses without an 
agreement. If the church perceives an illegal act, it is free to 
seek redress in the courts. Coming to court under this agreement 

is just as likely to hurt the Church as help it. It is claimed 

that the court might pay more attention to a claim of violation of 

the agreement, but it is just as likely that the court will see 

the claims as the type of allegations that the church gave up on 
in the past. We believe that plaintiff would have no more 
likelihood of success on a claim of illegality under this 
agreement than it would otherwise have. 

Objections are also made to the expungement and rebuttal 
provision f 2.6(e). It is claimed that there is no legal 
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obligation to remove inaccurate information from agency files 
regarding organizations since the Privacy Act relates only to 
individuals. This objection misses the point. This agreement has 
nothing to do with the Privacy Act. The agencies involved have 
decided that they wish to know if there is false information in 
their files relating to the plaintiff. If so, they have stated a 
desire to correct the information. Our review of government 
documents indicates that some statements regarding Scientology are 
probably inaccurate and have been widely disseminated in the past. 
The remaining provisions of 5 2.6(e) protect the agency from 
abuse of the agreement by plaintiff. For example, if plaintiff 
were to request expungment of parts of each Customs document and 
challenge information which Customs could only verify by 
investigation, the agency can simply unilaterally refuse to 
expunge any of the documents. See 5 2.6(e)(3). When and if a 
rebuttal is received. Customs may be persuaded by it and delete 
the portions; may decide it is ridiculous (in which case it can 
put a cover memorandum on the rebuttal stating just that, see f 
2.6(e)(6)); may decide to make some effort to verify the 
information; or may decide to retire the document. The choice 
belongs to the agency. 

The agencies have decided that it would be more efficient to 
take on some limited burdens to escape what could easily be years 
of oppressive discovery. The Criminal Division and U.S. 

Attorney's office ask that the agencies take on the task of 
responding to outstanding discovery, wait and respond to further 
waves of discovery, and devote the staff and resources to support 
our litigation efforts in return for avoiding what would be 
unfounded Scientology claims to the press about their vindication. 
We do not believe that these concerns outweigh the tangible 
benefits of settlement. 

The Civil Division does not wish to force any defendant to 
settle this case against their wishes. If the Criminal Division, 
the United States Attorney or any other defendant wishes to pursue 
this litigation to obtain final vindication, we will not stand in 
the way of that judgment, as long as they are willing to 
adequately support the Civil Division in the long discovery 
battles to come. 
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LMI TMBarba : cep Washington. D.C. 20530 

145-12-3526 



Telephone: 
(202) 633-4300 


MEMORANDUM FOR J. PAUL McGRATH 


ASSISTANT ATTORNEY GENERAL, CIVIL DIVISION 


Re: Founding Church of Scientology, et al., 

V. Director, Federal Bureau of Investigation, 
et al., U.S.D.C. D.D.C., C.A. No. 78-0107 


Supplement to Settlement Memorandum 


This is to supplement our memorandum to you of September 6, 
1983 regarding the proposed settlement agreement for the Customs 
Service and five other defendants in the above referenced case. 


Counsel for defendants Customs, DEA, INTERPOL, ATF and INS 
have instructed us that they agree in principle with the terms of 
the Customs agreement and that there should be no problem in 
executing the agreements on Tuesday, September 20, 1983, as 
suggested in Judge Green's Order of September 13, 1983. Army has 
assented to an agreement with terms substantially similar to the 
Customs agreement and will give final word early this week. 

We have called counsel for each of these defendants and 
informed them of the objections expressed to us by representatives 
of the Criminal Division. Each of the defendants after 
considering the objections raised by the Criminal Division 
continue to support the settlement terms. In fact DEA and Army 
both state that they strongly support the principles behind this 
agreement. 


For all the reasons stated in my previous memorandum to you, 
I continue to recommend approval of the settlement of plaintiff's 
claims against Customs on the terms set forth in the Customs 
agreement. 


Federal Programs Branch 
Civil Division 



Memorandum 



Telephone call from Edward J. Snyder, 
Subject Chief, Trial Section, Tax Division 
regarding settlement agreement in 
Founding Church of Scientology of 
Washington, D.C., Inc. v. Director, 
F.B.I.. C.A. No. 78-0107 D.D.C._ 


LM:TMBarba;cep 
145-12-3526 
Tel; 633-4300 


To PILE 


From Thomas M. Barba 
Trial Attorney 
Federal Programs Branch 
Civil Division 


On September 17, 1983 I received a call from Edward J. 

Snyder, Chief, Trial Section, Tax Division, with comments on the 
Customs Settlement Agreement in the above referenced case. Mr. 
Snyder informed me that he and the other attorneys in the Tax 
Division knowledgable about the Scientology case would be away for 
the week and that he was therefore calling with his views. He 
also sent the attached draft memorandum with the observations of 
one of his attorneys. 

Mr. Snyder basically agrees with the Criminal Division view 
that the government should not enter into an agreement promising 
to obey the law, since it may appear as an admission of 
wrongdoing. He also requested we add language restricting venue 
to the District Court for the District of Columbia for all 
enforcement petitions; that a provision be included which would 
override any interpretation of the agreement inconsistent with 26 
U.S.C. §6103 (the tax information confidentiality provision); and 
that subcomponents who may be involved in litigation regarding the 
tax exempt status of the Church not be subject to the language of 
Paragraph 8.1 regarding positions on the religious nature of the 
church. Mr. Snyders other observations are reflected in the 
attached memorandum. 


Attachment 







Memorandum 


Subject 


Proposed Settlement of Scientology Case 



Date 

JKFoxrpth 




To 


Edward J. Snyder 
Chief 

Civil Trial Section 
Central Region 


Jefferson K. Fox 
Attorneyin-Charge 
Information & Privacy Unit 
Tax Division 


This memo sets forth some of the issues that were raised at 
the September 15 meeting regarding the proposed settlement of the 
Scientology case. 

1. It is appropriate for the defendants to agree to obey 
the law? The Civil Division attorneys claim that this provision 
{5's 2.6 (a)-(d)) is necessary to get the Scientologists to 
settle. They are going to float a draft of a proposed agreement 
without these provisions to the Scientologists, but they don't 
expect it to be accepted. The Criminal Section attorneys 
objected vehemently to this provision. They claim that it looks 
to the public like an admission of wrongdoing by the government. 
They appear to be so adamant in this regard that they will oppose 
any settlement with such a provision, no matter how burdensome it 
might be to continue the lawsuit. 

2. The proposed settlement changes the basic nature of the 
suit from a damages/injunction/mandamus action into a Privacy Act 
suit. The Privacy Act provides jurisdiction only for suits 
brought by individuals. 

3. Section 4.1 of the proposed agreement (in conjunction 
with paragraph 2.6) could give the Scientologists a vehicle to 
impede future investigations of Scientologists by going to court 
whenever they get wind of a proposed investigation. The Civil 
Division attorneys maintain that the Scientologists could go to 
court anyway, but the Criminal Section attorneys believe we're 
giving them easy access. Could this agreement mean that every 
time an investigation of the Scientologists is commenced the 
government would have to prove that the investigation is not 
unlawful? At the very minimum, it was argued, such a provision 
could have a chilling effect on future investigations. The Civil 
Division attorneys have suggested that the agreement be amended 
so that in order for the Scientologists to go forward they would 
have to come forward with serious allegations of intentional 
non-compliance with the law. Such language will be incorporated 
in the new draft agreement. 
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4. It is unclear whether the agreement could be enforced by 
District Courts nationwide or only here in the District of 
Columbia. If, for example, there were an altercation between a 
Customs official in San Diego and a Scientologist, could the 
Scientologists force the government to bring its witnesses to 
Washington for a hearing on an alleged violation of the 
agreement? Or would the agreement be subject to interpretation 
by courts in every judicial district where an alleged violation 
takes place? 

5. The basic benefit the Scientologists derive from this 

agreement is the expungement provision set forth in paragraph 
2.6(e). 28 C.F.R. § 16.93(a) and (c) exempt Criminal (subsection 

(a)) and Civil (subsection (c)) Tax Division files from the 
amendment and correction provisions set forth in subsections 

(d)(1), (d)(2), (d)(3), and (d)(4) of the Privacy Act. An 
individual therefore, could not bring a civil action against us 
seeking to force us to amend records. A copy of the relevant 
section of 28 C.F.R. is attached. 

6. By order 5/19/83 the Court allowed the plaintiff to seek 
discovery with respect to 75 officers and members of plaintiff 
and 15 affiliated organizations. Plaintiff must first proffer to 
the magistrate the specific misconduct alleged with respect to 
the officer or affiliated organization and the connection that 
this conduct might have to the plaintiff's allegations in this 
suit. A copy of the Court's Order is attached. It is this 
discovery from which the Tax Division will be relieved if the 
suit settles. Discovery will be limited to ten members or 
officers of plaintiff or affiliated organizations. Without 
settlement, the discovery provisions are really not overly 
burdensome. We have already searched the files under all 
permutations of "Scientology". Admittedly, it would be 
burdensome to search and process documents for the 75 
individuals, but chances are we don't have files on many of them. 

7. By Order dated 9/15/83, Judge Green ordered the 
defendants to advise the Court by 10/24 as to whether a 
settlement agreement has been reached between plaintiff and the 
Department of Justice. Civil Division would like our comments 
well in advance of that date. A copy of the Court's Order is 
attached. 
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Assci.rtt Cri-.ecal 

c..; 

Subject Settlement of Founding Church 
of Scientology v. Director, FBI, et al., 

D.D.C. civil Action No. 78-0l07 

Date 

September 19, 1983 

^ . / 


To 


J. Paul McGrath 
Assistant Attorney General 
Civil Division 
and 

Stephen S. Trott 
Assistant Attorney General 
Criminal Division 


From 


Stanley S. Harris 
United States Attorney ^ 
District of Columbia 


It is our considered judgment that it would be extremely 
detrimental to the interest of the United States and the public 
good for the Department of Justice to recommend to the agencies 
involved the appended proposed Civil Division settlement which 
was brought to our attention on September lb, 1983. 

We believe that this office has a particular interest in 
this matter because it was engaged in a successful four and one 
half year prosecution of the Church of Scientology's top officials. 

The instant proposed settlement would substantially hamper 
effective law enforcement, vitiate the accomplishments of the 
criminal prosecutions of Scientology officials (and indeed 
rewrite history), impose enormous administrative burdens upon the 
government, and, rather than terminate litigation, spawn more 
litigation than can be imagined. Scientology has shown by its 
past and present conduct that it is one of the most litigious 
organizations. 

We believe that an understanding of the nature of the 
criminal prosecution and the evidence which was uncovered by that 
prosecution is essential to appreciate the reasons why the 
proposed settlement should not be entered, 

I. The Proposed Settlement Should Be 

Viewed In the Context of the Successful 
Criminal Prosecution By This Office 
Of High Church Officials _ 

In November 1980, the Fraud Division of this office success¬ 
fully concluded a four and one half year prosecution of the 
Church of Scientology and eleven of its highest officials in the 
United States and England. In October 1979, the nine highest 
officials of the Church in the United States -- including Mary 
Sue Hubbard, the wife of Scientology founder and leader L. Ron 



Hubbard -- were convicted of either conspiracy to burglarize 
government offices in order to steal government documents, bug 
high level government meetings, and forge government identification 
credentials, or conspiracy to obstruct justice by hiding fugitives 
from justice, soliciting and committing perjury before a federal 
grand jury, and submitting false evidence to that grand jury. 

In November 1980, the two highest officials of the Church in 
England were convicted in the United States of aiding and abetting 
in the commission of the above - mentioned burglaries. These two 
convictions followed an eighteen-month legal battle in the 
British courts to obtain the extradition of these defendants. 

Among the offices burglarized by church operatives were the 
office of the Deputy Attorney General of the United States and 
numerous offices of the Department of Justice Civil Division. 

The eleven convicted defendants received jail sentences of 
up to six years and substantial fines of up to $10,000. 

Scientology's conspiracy against, among others, the United 
States government was uncovered in June 1976 when a high Sciento¬ 
logy official and a Scientology operative were caught with false 
Internal Revenue Service credentials in the United States Courthouse 
in the District of Columbia. These two Scientologists had broken 
into the offices of the Civil Division and were in the process of 
photocopying hundreds of privileged work-product and other 
documents contained in the tiles of an Assistant United States 
Attorney who was representing the Government in Scientology-initiated 
civil litigation. During the ensuing year, the grand jury and 
FBI probe were totally thwarted by an obstruction of justice 
orchestrated by the highest officials of Scientology in California 
and in England. This obstruction included the hiding of the 
Scientology official caught in the federal courthouse in Washington, 
and eventually the kidnapping of that individual when he decided 
to surrender to the FBI. It is only when that individual succeeded 
in escaping from Scientology that the United States was able to 
uncover the full scope of Scientology’s conspiracy against the 
federal government, a number of local governments, many prominent 
private organizations and individuals. Judicially authorized 
search warrants for Church premises in Los Angeles, California, 
and Washington, D.C. , executed on July 8, 1977, uncovered tens of 
thousands of pages of documents outlining Scientology's unprecedented 
violations of the law. 

In the ensuing three and one half years, every Scientology 
effort to challenge the validity and execution of the search 
warrants and the eventual convictions of its top officials was 
rejected by a number of federal judges, at least two federal 
courts of appeals, and the United States Supreme Court. ^ Re 
Search Warrant , 187 U.S. App. D.C. 297, 572 F.2d 321 (1977), 
cert , denied , 435 U.S. 925 (1978), opinion after remand , 215 U.S. 

App. D.C. 77, 667 F.2d 117 (1981), cert . denied . l02 S.Ct. 1971 
(1982); Church of Scientology of California v. United States , 591 
F.2d 533 (9th Cir. 1979) , cert, denied, 744 UTS"! l043 (1980); 


2 



United States v. Hubbard , 293 F. Supp. 206, 209 (D.D.C. 1979), 
aff'd sub nom. United States v, Heldt, 215 U.S. App. D.C. 206, 

FB? (1981) , cert" , "aenied . 102 S.Ct. 1971 (1982); United 

States V. Kember, U.S. App. D.C. , 685 F.2d A51, cert. 

denied , 103 S.Ct. 73~(1982). */ 

The numerous criminal activities of the Church of Scientology 
and its officials are outlined in a 280 page Stipulation of 
Evidence submitted by the government to the United States District 
Court in October 1979. It was on that basis that the first nine 
defendants were convicted. It should be noted that all defendants 
accepted that Stipulation and signed their names to it. Among 
the criminal activities outlined in that Stipulation and the subse¬ 
quent sentencing memoranda filed by the Government were*, infiltra¬ 
tion by the Church of Scientology of numerous government agencies 
and departments including, inter alia , the Department of Justice, 
the Internal Revenue Service^ tHe Immigration and Naturalization 
Service, and the United States Coast Guard Intelligence (Scientology 
operatives obtained employment in each of these agencies for the 
sole purpose of discovering government legal strategy and stealing 
government documents); burglaries of numerous government offices 
in the above agencies as well as others; infiltration of the 
California Attorney General's office, and projects to infiltrate 
the Suffolk County District Attorney's office, the Los Angles 
District Attorney's Office, and the United States Attorney's 
Offices in Los Angeles and Washington, D.C.; infiltration and 
theft of documents from the American Medical Association, 
American Psychological Association, the Better Business Bureau, 
various anti-cult groups, the law firms of Sidley and Austin, 
Arent, Fox, Kintner, Plotkin, and Kahn (in Washington, D.C.) and 
West-Girardi (in Los Angeles); newspapers such as the St. Petersburg 


^7 Additionally, every time a judicial order was entered against 
Scientology or its defendant-officials, appeal after appeal was 
taken. In possible violations of 18 U.S.C. §§ 371, 1503 and 

6A1 (ArtHBr Maren), 184 U.S. App. D.C. 82, 564 F.2d 567 (1977) 
(challenging directive to testify in grand jury under grant of 
immunity); In Willardson , D.C. Cir. No. 78-2079 (regarding 

Scientology attempts to disqualify District Court judges); In Re: 
Mary Sue Hubbard , et al. , D.C. Cir. No. 79-2081 (appealing trx^ 
judge's orders denying unprecedented requests for electronic 
surveillance checks); In Re: Church of Scientology of California , 
D.C. Cir. No. 79-2318; United States v. Hubbard, 208 U.S. App. 

D.C. 339, 650 F.2d 293 (1980). and U.S. App. D.C. _, 686 

F.2d 955 (1982)(challenging unsealing of seized documents); 

United States v. Kember , 208 U.S. App. D.C. 380, 648 F.2d 1354 
(1980) (challenges to the Court's jurisdiction, appeal of contempt 
citation tor witnesses' failure to testify). These are but a few 
of the numerous times appeals were taken by Scientology in one 
single criminal case and amply demonstrate the litigious nature 
of the Church of Scientology. 
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Times, Clearwater Sun and the Washington Post; directives to infil¬ 
trate the Public Health Service, the Food and Drug Administra¬ 
tion, Alcohol, Drug Abuse and Mental Health Administration; 
operations to discredit and destroy individuals who had been 
critical of Scientology, including Department of Justice and 
Internal Revenue Service attorneys, and other private persons 
including authors, reporters, at least two mayors (including Los 
Angeles Mayor Tom Bradley and Clearwater, Florida, Mayor Gabriel 
Cazares, against whom a hit and run operation was conducted); an 
operation to falsely link United States Senator Dennis de Concini 
with organized crime; an operation to discredit former California 
govenors Edmond Brown and Edmond Brown, Jr. 

The documents seized from Scientology's premises also 
revealed an unprecedented campaign to abuse the Freedom of 
Information Act and to use the federal Court system to that end. 

As revealed during the second Scientology trial. Scientologists 
engaged in the filing of numerous FOIA Court actions in order to 
have all files held by each targeted Government agency sent to 
one particular Government attorney. Upon discovering from their 
attorney the name of the Government attorney handling the FOIA 
case, Scientology operatives systematically raided that 
attorney's offices and photocopied every single document sought 
in the FOIA action. Unsatisfied, however, Scientology proceeded 
with the Court action, representing to the judge that they were 
unaware of the documents held by the Government agency sued. 

Scientology operatives also raided the offices of the 
Department of Justice Tax Division and Civil Division to obtain 
attorney work product material and to discover government 
strategy in pending Scientology-initiated litigation against the 
Internal Revenue Service and other government agencies. 

The above recitation is but a sampling of the unprecedented 
criminal conduct of the Church of Scientology's highest officials. 

Although the instant proposed Civil Division settlement 
involves the Customs Service and five other agencies besides the 
Department of Justice and the Federal Bureau of Investigation, 
its impact would be far-reaching. Inasmuch as the Department of 
Justice is recommending to these agencies that they accept the 
proposed settlement, the Department places itself in an untenable 
position before the Court, having great difficulty accepting that 
same settlement for itself. The FBI has also rejected a similar 
settlement. */ The present proposed settlement additionally 


*/ On July ll a meeting of the various interested segments of the 
Justice Department was held in the office of Donald Foster, 
deputy chief. Fraud Section of the Criminal Division. Present 
were Civil Division attorneys Lawrence A.G. Moloney and Robert D. 
Nesler, Criminal Division attorneys Benjamin (Collins) Flannagan, 

(FOOTNOTE CONTINUED ON NEXT PAGE) 
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raises the question as to whether the agencies involved recognize 
the full impact of such a settlement upon the conduct of their 
daily operations. 

Moreover, the proposed settlement would substantially bring 
into question the credibility of the Criminal Division of the 
Department of Justice, and the United States Attorney's offices 
in the District of Columbia, Southern District of New York, and 
Middle District of Florida, which expended innumerable attorney 
hours to enforce the laws of the United States and bring to 
justice the Scientology officials who violated these laws with 
impunity. ** / 

II. The Proposed Settlement Will Hamper 
Ongoing Legitimate Law Enforcement 
Objectives _ 

The proposed settlement places the burden on the government 
agency to justify every action involving the Church of Scientology 
or one of its members by positive citation to specific authority. 
Stipulation, 12.6(a)-(c). It also subjects the investigative 
files of the agency to the strictures of the Privacy Act, 12.6(d), 
which is apparently not usually the case under current agency 
policy. Noncompliance with these particular provisions are 
subject to the enforcement mechanism of 14.2, which apparently 
includes a possible contempt proceeding. 

These provisions will undoubtedly be employed by Scientology 
to intimidate, harass, and threaten the signatory government 
agency and its employees, chilling legitimate investigative 
activities at their inception and curbing the dissemination to 
the public of information about Scientology's past criminal 
activities. 

When Scientology gets wind of an incipient investigation, it 
can rush into court pursuant to 14.2, claiming a violation of 12.6 
has occurred, and force the government to justify its action. 


^ (FOOttJCiTE CONTINUED FROM PREVIOUS PAGE) 

David Kline and E. Donald Foster, and Assistant United States 
Attorneys Nathan Dodell (representing our Civil Division), Judith 
Hetherton and Raymond Banoun (representing the Appellate and 
Fraud Divisions). At the meeting, the Criminal Division and the 
United States Attorney's office outlined their total opposition 
to an almost identical settlement the Civil Division was proposing 
to the Department of Justice. 

**/ The settlement would also have an adverse impact on the 
lawsuit pending in Los Angeles in which Scientology is suing FBI 
agents in their individual capacities. See Church of Scientology 
of California v. Linberg , b29 F. Supp. $45 (D. C. Cal. 

1981)(denying dispositive motion). 
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thus giving Scientology discovery at the very outset ot the 
investigation. Providing any organization with such a discovery 
vehicle is unheard of; providing it to an organization whose 
highest officials have been convicted of a course of criminal 
conduct is preposterous, j^/ 

Under the proposed settlement, every dissemination of 
information about Scientology to the public or to another law 
enforcement agency must be justified by positive citation to 
particular statutory authority. 12.6(c)(2). This provision can 
presumably be used to dissuade, if not prevent, every agency 
employee with knowledge of Scientology's crimes from discussing 
them. The agency employee will be silent rather than have to 
defend against a possible contempt proceeding, even though such a 
proceeding would be likely to fail. Why should an agency's 
employees be chilled in "describing the activities of the Church"? 
This is but another example of Scientology's attempt to forever 
silence discussion of the criminal activities carried out in its 
name. See United States v. Hubbard , supra , 650 F.2d 293 (1980) 
and 686 F.23~933 (1982). It is not in the public interest. 

III. The Proposed Settlement Will Seriously 

Undermine The Legitimate Law Enforcement 
Objectives Accomplished By The Criminal 
Prosecutions 


Despite pro forma denial of the Church's allegations contained 
in the settlement, it appears to be, and will be presented to the 
public by the Church as an admission of wrongdoing on the part of 
the agencies signing, and an agreement to refrain from such 
wrongdoing in the future. 

Before, during and since the criminal prosecutions of the 
highest officials of Scientology by our office, the Church has 
attempted to justify their criminal acts by claiming they were 
necessitated by an all-agency conspiracy of the Federal Government 
to drive the Church out of existence. The terms of the proposed 
settlement lend support to this conspiracy theory, which has 
absolutely no basis in fact, and will be used by the Church to 
vindicate its history of crimxnal activity against the agencies. 
Thus the settlement has the deleterious effect of wiping out the 
accomplishments of the criminal prosecutions. The Justice 
Department, the FBI, and all other government agencies involved 
in the proposed settlements have an overwhelming interest in 


It has been argued by attorneys in the Civil Division that 
Scientology could do the same thing by filing a new lawsuit. We 
disagree categorically. The proposed Stipulation gives Scientology 
many rights it would not have otherwise and lends credence to the 
notion that agency interaction with Scientologists, wherever it 
may occur, needs judicial oversight. 
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public confidence in the fairness of their actions; the proposed 
settlement will seriously erode it. 

From the very moment the search warrants were executed on 
Church property on July 8, 1977, the Church has attempted to 
portray the criminal prosecution as but another stage in the 
imagined twenty-five (now thirty) year campaign of government 
harassment against the Church. This was the constant theme 
conveyed by Scientologists to the public through the media. 

Indeed, at the instance of the Scientologists, Omar V. Garrison 
wrote a whole book on the subject "Playing Dirty - the Secret War 
Against Beliefs." The convictions of the eleven high Church 
officials in 1979 and 1980 were a serious blow to Scientology's 
attempts to portray their activities as innocuous and justified. 

The convictions were also important to the public's perception of 
the fair administration of the criminal law. Ever since the 
convictions, however, Scientology has been seeking a way to put a 
lid on dissemination of information about its criminal activities 
and to shift the focus from its own criminal conduct to allegations 
of government improprieties. */ The proposed settlement is 
designed to accomplish these objectives. It is an attempt by the 
Scientologists to re-write history and substitute as the final 
chapter in the criminal prosecution an admission of guilt by the 
government. 

Thus, the settlement begins with a lengthy recitation of 
Scientology's allegations of a conspiracy by government agencies 
to harass and discredit the Church, and disseminate erroneous in¬ 
formation about it, "in an attempt to systematically disrupt the 
Church of Scientology and to prevent its growth and interferes 
with the dissemination of its religious beliefs". Hl.l, at 2. 

There follow the brief statements that the agency denies the 
allegations and the Court has made no findings of fact one way or 
the other. 1111.2 & 1.3, at 3. The reader is thus left with the 
impression that the allegations may very well be true. This 
impression is then strongly reinforced by the remainder of the 
agreement, in which the agency agrees to numerous undertakings, 
among which are that it promises to comply with the laws in the 
future when dealing with the Church of Scientology, id. . 11 2.6(a)-(d), 
as though it had not done so in the past. The whole tone of the 
stipulation is one of surrender by the government agency, after 
having been confronted with allegations of wrongdoing. The 
reader can only assume that the government agreed to these terms 
in order to avoid a finding of wrongdoing by the Court. This is 
precisely how Scientology will play it to the public. 


Indeed, Scientology provided tree assistance to at least 
three Abscam defendants (Congressmen Kelly and Jenrette and 
Senator Harrison Williams) in the hopes of discrediting the FBI, 
which also investigated the Scientology case. 
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The suggestion of wrongdoing thus persists despite the fact 
that every single court which has had occasion to consider 
Scientology's allegations on the merits in connection with the 
criminal case rejected them. Nowhere, of course, does the 
stipulation recite the fact that Church officials have been 
convicted of doing the same type of thing they have alleged, but 
never proven, the government did to them. We find it startling 

that a settlement would be proposed under which the victims (the 
government agencies) give undertakings of good behavior to the 
organization (Scientology) responsible for crimes against the 
victims. Such an agreement is without precedent. If the govern¬ 
ment agencies are permitted to go forward with this stipulation, 
the public perception of the legitimacy and fairness of the 
criminal prosecutions will be seriously undermined. While 
Scientology will no doubt attempt for years to come to vindicate 
its criminal activities through claims of government harassment, 
the government need not itself give credence to its false claims. 

IV. The Proposed Settlement Constitutes 
An Invitation To Litigation, An 
Administrative Burden, And A Threat To 
Proper Handling Of Government Files and 
Dissemination Of Information 


A. 

The proposed settlement would set up elaborate machinery for 
expunging, correcting and allowing rebuttal of information 
relating to Scientology that is contained in government files. 
Par. 2.6(e). Thus, the agency would have to consider any proposed 
deletion or alteration of information plaintiff believes is 
inaccurate, if the proposal is received by the agency within two 
months after the settlement is approved. If the agency agrees 
that the information is inaccurate, the information will be 
expunged. If the agency decides not to expunge the information, 
it must notify plaintiff and provide a reason, it the "decision 
not to expunge is based on a particular reason." The Agency 
would have to place the rebuttal in its file, and would have to 
insure that any rebuttal would be disseminated in any future 
dissemination from the file, along with the document it purports 
to rebut. 

These provisions relate to information about organizations . 
We are aware of no requirement under law that an aget^y undertake 
such onerous obligations about information in its files. There 
is no reason why the defendants in this case should undertake 
these obligations. 


^7 For example, Scientologists were convicted of unlawfully 
Fugging the Internal Revenue Service. In 2.6(a), the agency 
promises not to use illegal electronic surveillance against 
Scientology. 
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Scientology has a track record of deceit, the dissemination 
of false information and obstruction of the flow of accurate 
information. As discussed above, the government has successfully 
prosecuted Scientology officials who were implementing Scientology 
policy, which entailed, in part, such deception. 

In Allard v. Church of Scientology of California, 129 Cal. 
Rptr. 797'i 805 (Court of Appeals, 1976) , cert , denied , 97 S. Ct. 
1101 (1977), which did not involve the government, the Court 
noted: 


Any party whose tenets include lying and 
cheating in order to attack its "enemies" 
deserves the results of the risk which such 
conduct entails. 

Allard referred to Scientology's "fair game" policy, which the 
Court describes as follows: 

One such policy, to be enforced against 
"enemies" or "suppressive persons" was that 
formerly titled "fair game." That person 
"[m]ay be deprived of property or injured by 
any means by any Scientologist without any 
discipline of the Scientologist. May be 
tricked, sued or lied to or destroyed.'' . . . 

129 Cal. Rptr. at 800 n. 1. 

Thus, the history of Scientology has been that truth is its 
enemy, and that it is opposed to the accuracy of information 
where correct information may hurt Scientology. In U.S. v. 
Hubbard Electrometer , No. D.C. 1-63, reported at 333 T"! Supp. 
337 (D.D.C. 1971), affirmed as to findings and conclusions, 
modified as to relief by unreported judgment of March 1, 1973, 
Scientology filed eighteen pages of papers seeking to have Judge 
Gesell amend his opinion. Scientology sought to have the Court 
delete references to such findings by the Court as "extravagantly 
false" and "quackery" and "a fraud." Scientology asserted that 
the Court's terminology was "in violation of Claimant's First 
Amendment rights and further, in nvimerous instances, is not sup¬ 
ported by evidence before this Court." By order of September 29, 
1971, the Court held that "no change in its findings of fact and 
conclusions of law is warranted." As indicated above, the 
Court's findings and conclusions were upheld by the Court of 
Appeals in their entirety. Thus, the claim that Scientology 
should be given a mechanism to deal with misinformation must be 
rejected. 

Parenthetically, the Hubbard Electrometer (or E-meter) case 
itself resulted in the E-meter's being found to be a misbranded 
device under the Food, Drug and Cosmetic Act, because Scientology 
literature made false and misleading scientific and medical 
claims. 
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No one would maintain that every single bit of information 
in government tiles is correct. Indeed, any investigative file 
must build on information from many sources, and some of the 
information may prove to be correct, while some may not. On the 
history of Scientology's record of deceit and of campaigning 
against truth, however, it is unnecessary and would be an act of 
tolly to create a mechanism for the correction of "errors." 

Moreover, it is necessary to be aware of the administrative 
burden presented by the mechanism to expunge, etc. Let us 
suppose, for example, that an agency has an account of the 
convictions of eleven Scientology leaders. Suppose that a 
correction is submitted which states that the file should include 
an account of a claim by Scientology that the prosecution was a 
religious persecution. Or that the record should include a 
statement of a claim by Scientology that the convicted defendants 
were acting in a manner unauthorized by Scientology policy. 

Or let us suppose that a file contains a reference to the 
fact that the E-meter was found to be a misbranded device under 
the Food, Drug and Cosmetic Act, and Scientology asks that the 
agency expunge the reference on the ground that the E-meter is 
claimed to be a religious artifact. 

There is really no justification to impose upon employees at 
Customs or any other agency the job of doing research to ascertain 
whether these supposed rebuttals are true. Scientology has 
already tied up numerous agencies to an enormous extent under the 
Freedom of Information Act. It would be self-defeating to impose 
this additional requirement, not contemplated under law. 

Furthermore, the agency employee, faced with such a research 
job by the rebuttals submitted, might well find it easier to 
expunge the record than to ascertain the facts. The consequence 
may well be that the lie will drive out the truth. Considering 
the importance of factual information to any agency, the consequence 
would be extremely detrimental to the government. 

If the employee decides not to expunge, then the rebuttal 
will be in the file together with the original statement, and the 
government officials who work with the files will have to work 
with a cluttered and contradictory file that is necessitated 
neither by legal requirements nor by the agency's needs. Also, 
the agency would have to disseminate the rebuttal with the 
original file; thus, the agency may well be the vehicle by which 
confusion and disinformation are disseminated to the public. 

Thus, the provisions of par. 2.6(e) are not provisions that 
any agency should agree to. They are unwarranted and oppressive. 
Moreover, the impression that the government would create by 
agreeing to such a provision is that there is a great problem 
that exists of inaccurate information about Scientology in 
government files. This exactly reverses the true situation: a 
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great problem has existed because of a campaign by Scientology, 
through illegal means, against the government and against others. 

B. 


Under par. 2.9, the agency "will release to plaintiff copies 
of all documents responsive to plaintiff's discovery requests 
except those documents it deems privileged." An additional 
search for and disclosure of information is also provided for 
under this paragraph. The paragraph states: "As to all documents 
that are not released to plaintiff. Customs shall formally assert 
a claim of privilege for these documents and plaintiff shall have 
an opportunity to challenge the nondisclosure of such documents 
in the District Court having jurisdiction over this case, in 
accordance with paragraph 4.1." 

Thus, the "settlement" would leave open the opportunity to 
litigate questions as to the adequacy of the search and the 
validity of claims of privilege. Thus, the "settlement" would 
not resolve litigation, it would offer the possibility, if not 
the likelihood of its continuation. 

It should also be remembered that sections 2(a) to 2(d) 
offer abundant avenues to future litigation, as discussed above. 
Such litigation would present problems not only in terms of 
handling litigation per se, but because of the obstructive effect 
it would have on law enTorcement. Plaintiff could invoke the 
settlement whenever one of the agencies undertakes justified 
surveillance or investigative action, or disseminates information 
about Scientology. The burden would be on the agency to justify 
its activity. Again, it is preposterous for the government to 
subject itself to such a potential litigative burden. There is a 
presumption of regularity about government action. More than 
that, in the case of Scientology, government action was fruitful 
in convicting eleven Scientology officials and agents who, 
pursuant to Scientology policy, launched an attack upon the 
government. 


C. 

Scientology's Use of Litigation 
To Harass. 


A Scientology publication ("The Scientologist -- A Manual on 
the Dissemination of Material," by L. Ron Hubbard, published in 
1955) describes Scientology's view of litigation: 

Cause blue flame to dance on the court house 
roof until everybody has apologized profusely 
tor having dared to become so adventurous as 
to arrest a Scientologist who, as a minister 
of the church, was going about his regular 
duties. 


* 


* 


* 
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[B]eware of attorneys who tell you not to 
sue. 


* * * 

. . . The purpose of the suit is to harass, 

and enough harassment on somebody who is 
simply on the thin edge anyway, well knowing 
that he is not authorized, will generally be 
sufficient to cause his professional decease. 

If possible, of course, ruin him utterly. */ 

To anyone familiar with Scientology's lawsuits, these passages 
accurately describe Scientology's use of litigation. Two conclusions 
result from this. First . It would be extremely imprudent to 
enter a settlement that promises further litigation. Second . 
Knowing that Scientology has deliberately used litigation to wear 
down and discourage its opponents, it would be unwise to permit 
that tactic to succeed here at the expense of the government and 
of the public. ** / 


CONCLUSION 


Against this background, it is impossible for us to find any 
justification whatsoever for the government to agree to 
a recitation of alleged wrongs it has committed, an undertaking 
of good behavior, restraints on investigation and on dissemina¬ 
tion of information, "correction" of information and/or continuing 
supervision of the government's conduct by the courts. The 
proposed settlement is a perversion of history and of what is 
just. In Heldt , the Court noted that the existence of the Red 
Box program "illustrates the difficulty the government faced in 


5^ The last of the three passages quoted deals, in terms, with 
persons practicing Scientology "without authority." 

**/ An article in the London Times, August 17, 1983, stated; 
Charges against the 12 [members of Scientology's headquarters 
staff in Britain] included the misuse of church funds to launch 
a series of libel actions, particularly against British newspapers, 
but also against Scotland Yard and the Department of Health and 
Social Security." The Civil Division of this Office asserted and 
proved in Court papers filed some years ago that Scientology 
litigation in the United States was orchestrated from England. 

The London Times article raises again the question of whether 
litigation against the government has been harassing in its 
inception or conduct or both. This very lawsuit may be on the 
same footing apparently acknowledged by the British Scientology 
organization to be improper. This emphasizes how ludicrous it is 
for the government to assume the burdens in the proposed settlement. 


12 



obtaining documentary and other proof of the knowledge and intent 
of the [Scientology] defendants in carrying out their various 
criminal programs against various agencies of the government." 
668 F.2d at 1243. The government should not itselt agree to 
obstacles to the accomplishment of its legitimate objectives. 

The Scientologists have reason to fear a trial in this case; 
the government does not. It would be a defense to Scientology's 
charges of harassment to show that Scientology's activities were 
a matter of legitimate concern to law enforcement agencies. 
Therefore, in a trial, it would be appropriate for the government 
to display the entire sorry record of Scientology's criminal 
activities. This is what Scientology fears most. There is no 
comparable concern as to the government's activities vis-a-vis 
Scientology. More than once, the Scientologists have abandoned 
litigation rather than face exposure of their activities. 

It defies our understanding for a settlement to be proposed 
that would be so disastrous to law enforcement and to the public 
interest. 
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Executive Office for United States Attorneys 


Office of the Director 


Washington, D.C. 20530 



Mr. J. Paul McGrath 
Assistant Attorney General 
Civil Division 

William P. Tyson 
Director 


2 0 SEP 1983 


The Founding Church of Scientology of 
Washington, D.C.y Inc.y et al., v. Directory 
Federal Bureau of Investigation, et al., 
Civil Action No. ?8-(I)'107 


This is in response to your request of September 16, 1983, 
that this office forward to you all objections regarding the 
proposed United States Customs Service Joint Motion and 
Stipulation of Settlement. 

We have reviewed the memorandum prepared by the United 
States Attorney's office for the District of Columbia regarding 
this issue and concur with the objections and supporting 
rationale presented by that office (copy attached). 


In addition, we would like to bring to your attention a 
point which is not raised in the memorandum drafted by the 
United States Attorney's office for the District of Columbia. 
Paragraph 2.6(e) of the United States Customs Service Joint 
Motion creates an elaborate procedure for expunging and amending 
information relating to the Church of Scientology, contained in 
government files. By regulation, this office has exempted 
records contained in the civil and criminal files of the United 
States Attorneys' offices from the correction and expungement 
provisions of the Privacy Act. 5 U.S.C. 552a(j) and 28 C.F.R. 

Si 6.81. These regulations were promulgated, in part, to avoid 
the administrative burdens and impediments to law enforcement 
that correction and amendment provisions would create. 

In our opinion, creating a mechanism for the Church of 
Scientology to petition for the expungement or correction of 
records would create substantial administrative burdens and 


R£C£7Veo 


- 2 - 


impede law enforcement efforts. Therefore, we do not support 
the inclusion of Paragraph 2.6(e) in a settlement which affects 
the United States Attorneys' offices. 

In conclusion, this office does not support the United 
States Customs Service Joint Motion and Stipulation of 
Settlement. 


Attachments 
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Memorandum 
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Subject 

Date 

Proposed Settlement Motion and 
Stipulation - Founding Church of 
Scientology v. Director, FBI, et al., 
(D.D.C.) Civil Action No. 78-0107 

SEP 19 1983 


J. Paul McGrath ,SST/>pStephen S. Trott 

Assistant Attorney General /'^^Assistant Attorney General 
Civil Division ^Criminal Division 


The Civil Division has proposed to settle the refer¬ 
enced civil action through a series of joint motions and 
stipulations of settlement particularized to the individual 
defendants in that action but essentially patterned after 
the attached draft joint motion and stipulation of settle¬ 
ment fashioned for the defendant United States Customs 
Service. 

You have invited the Criminal Division to comment on 
the provisions of the model Customs draft motion. You 
requested that our comments be received in the Civil Divi¬ 
sion by noon, Monday, September 19, 1983. 

We have several objections to the Customs draft, 
although they are not all of the same order of magnitude. 

Our principal objection is to paragraphs 2.6(a) through 
(d) of the "agreement" section of the draft. Essentially 
those subparagraphs have the Government agree that it will 
act only in accordance with the law and the Constitution in 
its further relations with the plaintiff Church, notwith¬ 
standing that there is no indication that the Government has 
not acted in accordance with the law and the Constitution 
with respect to the plaintiff Church in the past. These 
subparagraphs are made all the more opprobrious by the 
manner of presentation of the statement of the case. There 
the motion recites, through direct quotations, the plain¬ 
tiffs' allegations of illegal and unconstitutional conduct, 
albeit at the end of the statement the Government denies all 
allegations of illegal or unconstitutional conduct. Thus, 
if the draft were allowed to stand, it would permit the 
settlement to be publicly described in the following manner: 
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Today the United States District Court 
for the District of Columbia approved a settlement 
of an action brought by the Church of Scientology. 

While the Government denied the Church's allegations 
that it had engaged in a series of programs to 
discredit the Church and dissiminate erroneous and 
derogatory information with respect to it, the 
Government nevertheless agreed in the future to 
abide by the law and Constitution in its dealings 
with the Church. 

To ensure that agreement is carried out the 
Court has retained jurisdiction over the case and 
is empowered by the express provisions of the 
agreement to have continuing jurisdiction over 
any alleged violations of the order wherever they 
may occur. 

We see no reason to allow the Government to be so 
maligned. These subparagraphs are unwarranted. They are 
without factual predicate. They violate the Separation of 
Powers Doctrine in that they order the Executive to obey the 
law (as distinguished from requiring the Executive to desist 
from engaging in some specific ultra-vires act). And they 
are offensive to the administration of criminal justice in 
that they suggest that on-going judicial supervision is 
necessary to prevent any unlawful investigative or 
prosecutive activity to be undertaken by the Government 
against the Church or Church members in the future. 

Thus at a minimum the Criminal Division would request 
the deletion of subparagraphs 2.6(a) through (d) from the 
proposed Customs draft. 

We further do not see the necessity for paragraphs 2.3 
and 2.4. To the extent these paragraphs are designed to 
protect the Government, they are unnecessary. The Court 
cannot enjoin the lawful conduct of an investigation or 
prosecution. To the extent these paragraphs are inserted 
because the draft joint motion and stipulation could be 
construed to give the plaintiffs a special status, the 
appropriate remedy is to rewrite the joint motion so that no 
such status would be accorded. 

Indeed another of the objections to the draft is the 
special status accorded by the "Enforcement of Agreement" 
provisions of Part IV. There should be no need for an 
express provision for continuing jurisdiction for the 
enforcement of the agreement. However, the agreement does 
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in fact give the Church a preferred status and effectively 
imposes a burden on the Government to justify in advance the 
propriety of any investigation of the Church or its members. 
Part IV tilts the scales in favor of the Church and provides 
it an economical, convenient, and sympathetic forum to 
readily seek judicial review of any Government activity 
which it construes to be in substantial non-compliance with 
the Order. We see no reason to create such a forum or to 
agree in advance to such supervision. In essence, the 
proposed draft makes the Government the. "guilty" and 
offending party. V7e do not see agreeing that the Government 
is guilty when it is not merely to terminate the litigation 
or to lessen our burden of discovery. 




IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE FOUNDING CHURCH OF SCIENTOLOGY ) 

OF WASHINGTON, D. C., INC., ) 

et al., ) 

) 

Plaintiffs, ) 

) 

V. ) Civil Action No. 78-0107 

) 

DIRECTOR, FEDERAL BUREAU OF ) 

INVESTIGATION, et al., " ) 

) 

Defendants. ) 

_ ) 

JOINT MOTION AND STIPULATION OF SETTLEMENT 

Plaintiff, the Founding Church of Scientology ("Founding 

Church"), and the conditionally certified class of Churches and 

Missions of Scientology located in the United States which it 

represents, and defendant United States Customs Service of the 

Department of the Treasury ("Customs") have reached agreement on a 

proposed settlement of the claims of the Founding Church and the 

conditionally certified class against Customs. Therefore by this 

motion and pursuant to Rules 41(a)(2) and 23(e) of the Federal 

Rules of Civil Procedure plaintiff Founding Church and defendant 

Customs jointly request an Order approving the proposed settlement 

and dismissing all claims against defendant Customs. 

I. STATEMENT OF THE CASE 

1.1. Plaintiffs filed this action on January 23, 1978. The 
named plaintiff is the Founding Church. Defendants are the United 
States, the Director, Federal Bureau of Investigation, the 

V % 

Attorney General, Director, Central Intelligence Agency, Secretary 






of the Treasury (Customs is a component of the Department of the 

Treasury), Director, National Security Agency, the Postmaster 

General, the Chief of the United States National Central Bureau of 

the International Criminal Police Organization, and the Secretary 

of the Army. The Complaint alleges that defendants, since 1955, 

engaged in a pattern of unlawful conduct which deprived plaintiff 

and the members of the conditionally certified class of Churches 

auid Missions of Scientology of their constitutional rights. 

Specifically the Founding Church alleges in its Complaint that 

since 1955 defendants have "implemented a series of programs and 

policies" designed to "disrupt and discredit certain American 

citizens and domestic political and religious organizations, 

including plaintiff and its leaders and members, to deter 

• * 

individuals from joining these organizations, and to obstruct the 
propagation and growth of these organizations." Complaint for 
Damages, Injunctive and Declaratory Relief, and for a Writ of 
Mandamus, f 12 (January 23, 1978). ("Complaint") 

Plaintiff further alleges that defendants routinely cuid 
unlawfully disseminated erroneous and derogatory information 
concerning the Church of Scientology, its members and leaders, to 
agencies and officials of the Executive Branch, members of 
Congress, private individuals and organizations, and foreign 
governments, in an atten^t to systematically disrupt the Church of 
Scientology and to prevent its growth and interfere with the 
dissemination of its religious beliefs. (Conplaint, paragraph 
52). 
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1.2. Customs denies all allegations of unconstitutional or 
illegal conduct, or conduct inconsistent with the rules and regu¬ 
lations governing the operation of Customs. 

1.3. This Court has made no findings of fact on these 
allegations. 

II. THE AGREEMENT 

2.1. The participating parties hereto, through their respec¬ 
tive undersigned counsel, agree to the following terms of 
settlement of this action: 

2.2. This Agreement is entered into voluntarily by the 

Founding Church and Customs under the supervision and with the 

approval of the Court. This Agreement does not constitute an 

admission of liability by Customs or an admission of the truth of 

* 

any of plaintiff's allegations, expressed or inplied. 

2.^.'^ This Joint Motion and Stipulation does not constitute 
an admission by plaintiff that all actions taken by Customs relat¬ 
ing to plaintiff and the class are or were lawful or constitution¬ 
al, and nothing herein shall be construed to limit the rights of 
plaintiff and the class under the laws and the Constitution, or to 
permit Customs to conduct any investigations not otherwise in 
accordance with the laws amd the Constitution or applicable inter¬ 
nal regulations. 

'2.4, Nothing in this agreement shall be construed to 
restrain Customs in any manner from fulfilling its lawful respon¬ 
sibilities or from carrying out its functions or to give plaintiff 

r % 

and the members of the conditionally certified class any right to 


3 







•r^^jass.fcSa. 6 




special status or treatment in any potential interaction with 
Customs. 

,* '\ 

*'■ -> 

l.sS This Agreement is in full settlement of all issues, 
matters and claims which were asserted or could have been asserted 
by the Pounding Church or the Churches and Missions of Scientology 
against Customs, as set forth below in paragraph 2.7. 

2.6. The Commissioner of the Customs Service, on behalf of 
himself, his successors, and his subordinates, agrees that: 

. ' (a^i Any surveillance activities, including electronic 

surveillance activities, underteiken of plaintiff Founding Church, 
members of the conditionally-certified class, or any officer, mem¬ 
ber or affiliated organization of plaintiff by Customs shall be in 
accordance with the Constitution and applicable federal statutes. 


including 18 U.S.C. §S 2510-20 (1976) and 50 U.S.C. §S 1801-11 
(Supp. II 1978), and any regulations promulgated thereunder. 

(b)'i Customs agrees that any investigative activities 
undertaken by Customs and directed at plaintiff Founding Church, 
the conditionally certified class, an affiliated organization set 
forth in Exhibit A or an officer or member, that are undertaken 
solely because of such person's or organization's affiliation with 
the Church will be in accordance with the Constitution, federal 
statutes. Executive Order or departmental regulations or other 
departmental procedures established in accordance with such 
statute or Executive Order which are currently in effect or which 
become effective subsequent to the date of this Joint Stipulation. 

^ (c) Except as authorized by the United States Constitu- 

tion, federal statutes, federal regulations, or Executive Order, 




< s^.se 








Customs will not take any of the following actions regarding the 

■ plaintiff Founding Church, members of the conditionally-certified 

t 

class or an officer, member or affiliated organization of plain¬ 
tiff solely because of a person's affiliation with the Church: 

(1) interfering with foreign travels; 

(2) collecting, maintaining, using or 
disseminating information on past 
or present associations of any 
individual with the Church or 
describing the activities of the 
Church. 

(d) With respect to investigative files it maintains 
regarding individual officers and members of plaintiff or the 
conditionally certified class. Customs will cortply with the 
provisions of the Privacy Act, 5 U.S.C. § 552a, including 5 U.S.C. 
§ 552a(e). 

; ' (e) Customs agrees to expunge, correct or allow rebut¬ 

tal of information relating to plaintiff or the members of the 
conditionally certified class contained in its files, including 
computer systems, which plaintiff maintains is inaccurate, under 
the following guidelines: (1) Regarding any Customs document which 
plaintiff obtained pursuant to the Freedom Of Information Act, the 
Privacy Act or through discovery in a court action, Customs will 
consider any proposed deletion or alteration of information 
plaintiff believes is inaccurate if such a proposal is received by 
Customs within two months of the date this agreement is approved 
by the Court. At the request of Customs, plaintiff will submit, 
prior to Customs' consideration of»any proposed deletion or 
alteration, an affidavit of a responsive official of the Founding 


5 









Church or a member of the class of Churches and Missions of 
Scientology declaring under penalty of perjury that any documents 
referred to in this subparagraph were obtained pursuant to the 
Freedom Of Information Act, the Privacy Act or through discovery 
in a court action; (2) If Customs agrees that the information is 
inaccurate it will expunge that portion of the document from its 
files; (3) If, in its sole discretion. Customs determines not to 
expunge information plaintiff beHeves to be inaccurate. Customs 
will notify plaintiff, in writing, as to its decision and will 
allow plaintiff to provide a written rebuttal to the information 
not expunged. If Customs' decision not to expunge is based on a 
particular reason. Customs will provide plaintiff with a statement 
of that reason. Plaintiff may not challenge Custom's statement of 
its reason for its decision not to expunge under the provisions of 
paragraph 4.1. Any expungement by Customs and, in the alterna¬ 
tive, any notice by Customs to plaintiff concerning information 
not expunged shall occur within 60 days of receipt of plaintiff's 
proposed deletions or alterations. Any rebuttal by plaintiff must 
be sent to Customs within 60 days of notice by Customs that it has 
determined not to expunge the information; (4) Any rebuttal must 
reasonably relate to the topic of the information not expunged, 
and may not consist of a number of pages greater than the number 
of pages in the document its purports to rebut; (5) Any rebuttal 
meeting these requirements will be placed in the Customs file from 
which the document was produced; (6) Customs will take reasonable 
_ steps to ensure that any rebuttal which has been placed in the 
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Customs file will be disseminated in any future dissemination from 
that file along with (a) the document if purports to rebut or (b) 
any summary of the dociament which it purports to rebuts, if that 
summary is also contained in such file. This rebuttal may be 
acconpanied with an explanation by Customs regarding the rebuttal; 
(7) The rebuttal shall remain in the Customs file from which the 
document it purports to rebut was produced as long as the document 
it purports to rebut. 

2.7. Founding Church and the Churches and Missions of 
Scientology agree to and hereby do relinquish any and all claims 
arising out of activities by Customs that occurred prior to the 
date of this Agreement that they have asserted or could have 
asserted in this action against Customs, and past, present or 
future Customs officials, officers, or employees. Upon final 
approval of this Joint Stipulation all such claims shall be dis¬ 
missed with prejudice, and all such individuals shall not be 
liable to plaintiff in any manner whatsoever for any injury 
suffered by the Founding Church or the Churches and Missions of 
Scientology or any individual member thereof arising out of any 
and all activities of Customs that occurred prior to the date of 
this agreement. 

2.8. For any Customs documents referred to Customs by any 
defendant pursuant to any obligation arising out of this litiga¬ 
tion, Customs will review such documents in accord with the terms 
and/or restrictions enumerated in paragraph 2.9, whether or not 
such documents are so identified after finalization of this stipu- 
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lation. Any such documents released shall be subject to the terms 
and conditions of paragrph 2.6(e). 

2.9. Customs will release to plaintiff copies of all docu¬ 
ments responsive to plaintiff's discovery requests except those 
documents that it deems privileged. Customs will also release to 
plaintiff copies of all documents that comprise or relate to the 
files referred to in paragraph 4 and 8 of the Declaration of 
Dennis J. Cronin dated June 15, 1983, except those documents that 
it deems privileged. Customs will also conduct a search of the 
TECS computer system to ascertain the existence of any intelli¬ 
gence or investigative files concerning any ten members or 
officers of plaintiff or member of the conditionally certified 
class, provided, however, that plaintiff provides a signed release 
mutually acceptable to the parties from each member or officer. 
Founding Church will provide the list of ten officers and members 
within 30 days of the date the parties agree upon the form of the 
release. Customs will also do a TECS search for the following 
five affiliated organizations: 

1. Relay Office New York (RONY) 

2. CINDUSTA 

3. Operation Transport Company 

4. Guardian Office 

5. Apollo 

Customs will provide an affidavit verifying that the above 
searches have been completed, describing the results of the 
searches. Customs will release all documents located as a result 
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of these searches if not previously released; except those it con¬ 
siders privileged. As to all documents that are not released to 
plaintiff. Customs shall formally assert a claim of privilege for 
these documents and plaintiff shall have an opportunity to chal¬ 
lenge the non-disclosure of such documents in the District Court 
having jurisdiction over this case, in accordance with paragraph 
4.1. Documents released to the Founding Church pursuant to this 
paragraph shall be subject only to the provisions of paragraph 
2.6(e). The affidavit provided by Customs shall verify that all 
documents located as a result of these searches have been released 
to plaintiff or have been withheld on the basis of a claim of pri¬ 
vilege. Except with respect to the documents not released to 
plaintiff by reason of a claim of privilege, conpletion of the 
TECS search described above, disclosure of documents identified in 
the TECS searches and certification by Customs that the searches 
have been completed, cuid that all documents either have been 
released or made the subject of a claim of privilege shall dis¬ 
charge Customs from any further search obligations in this action. 

2.10. In the event that Customs locates, on or before 
September 1, 1987, any intelligence or investigative files con¬ 
taining Customs documents, prepared prior to the date this agree¬ 
ment is approved by the Court, which describe investigative or 
intelligence activities of Customs related to the Founding Church 
or a member of the class of Churches and Missions of Scientology, 
Customs will review such documents in accordance with the terms 
-and/or restrictions enumerated in paragraph 2.9. Any such docu- 
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ments released shall be subject to the terms and conditions of 
paragraph 2.6(e). However, nothing in this paragraph shall be 
construed to require Customs to conduct any further search for 
documents above and beyond the searches articulated in paragraph 
2.9. Founding Church will provide Customs with an index of all 
documents in its possession produced to it by Customs, within 30 
days of the approval of this agreement by the Court. 

III. NOTICE TO CLASS MEMBERS; OBJECTIONS; HEARING 

3.1. As required by Rule 23(e) of the Federal Rules of Civil 
Procedure, notice of the terms of this Joint Motion and Stipula¬ 
tion shall be given to members of the class of plaintiff organiza¬ 
tions. 

3.2. With regard to providing notice as described in para- 

* 

graph 3.1: 

(a) The notice shall inform members of the class of at 
least the following: 

(1) the pendency of this case and of 
the claims of plaintiff against 
Customs; 

(2) the Court’s class action determination; 

(3) a copy of the Joint Motion and Stipulation; 

(4) that each class member is entitled to 
file written objections with the Court 
to the terms or to final approval of 
the Joint Motion and Stipulation, and 
instruction for the filing of such 
objections; and 
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(5) the date, time and place of the hearing 
to be held on final approval of the 
stipulation, 

3.3. Members of the class shall have 30 days from the date 
notice is mailed to file with the Court's written objections to 
the Joint Motion and Stipulation, 

IV. ENFORCEMENT OF AGREEMENT 

4.1. This court shall have continuing jurisdiction only to 
consider alleged violations of paragraph 2.6 and to review any 
claims of privilege asserted by Customs pursuant to paragraph 2.9 
of this agreement. 

4.2. If the Court finds that a pattern of substantial non- 

compliance or a serious intentional non-compliance with paragraph 

* ♦ 

2.6 of the Joint Stipulation has occurred or is occurring, it 
shall m 2 ike such order as it deems just and necessary to insure 
future compliance with the Joint Stipulation. 

V. COSTS 

5.1. Each party to this action shall bear his own costs 
including attorney fees and costs taxable pursuant to 28 U.S.C. 

§ 1920. 

VI. EFFECTIVE DATE 

6.1. This stipulation shall be effective upon approval by 
the Court. 

VII. TRANSMITTAL 

7.1. A copy of this stipulation shall be transmitted by 
Customs to all its field offices and intelligence and 
investigative subcomponents. 
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VIII. MISCELLANEOUS 

8.1. As with other organizations purporting to be religious 
organizations. Customs taJces no position as to the religious 
nature of the Church of Scientology. 


JEFFREY B. O'TOOLE LAWRENCE A. G. MOLONEY 


ANTHONY P. BISCEGLIE BARBARA S. WOODALL 


WILLIAM C. WALSH ROBERT D. NESLER 


TIMOTHY B. WALTHALL . THOMAS BARBA 


PATRICIA A. BENNETT 

Canan, Burns' & O'Toole, P.C 
1521 Sixteenth Street, N.W. 
Washington, D.C. 20036 
(202) 328-3100 


Attorneys, Civil Division 
U.S. Department of Justice 
10th & Pennsylvania Ave., N.W. 
Washington, D. C. 20530 

Attorneys for the United State 
Customs Service 


Attorneys for Plaintiff 
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U.S. Department of Justice 


2 81983 

Assistant Attotne* 6e<i«s*l 
Clstt DisisIM 


Washington, D.C. 20530 

September 27, 1983 


MEMORANDUM 


TO: Mr. B. Wayne Vance 

Deputy Assistant Attorney General 
Civil Division 


FROM 





J. Charles Kruse 
, Special Litigation Counsel 
t Torts Branch, Civil Division 


SUBJ: Church of Scientology of California v. 

Elmer F. Linberg, et al. (C.D. Calif.) 
Civil Action No. CV 77-2654-Kn 


Reference is made to two recent conversations we have had re¬ 
garding Court orders requiring production of documents. 

This suit by the Church of Scientology of California seeks 
money damages from eighteen individual FBI agents and seeks 
declaratory and injunctive relief against the Department of Justice. 
The execution of the two search warrants in Los Angeles on July 8, 
1977, which forms the basis for this civil suit, also resulted in 
the seizure of documents which resulted in the criminal convictions 
of eleven high ranking Church of Scientology officials. 

We have produced thousands of pages of FBI documents, some of 
which were deleted in part or totally based upon various claims of 
privilege. The Church moved to compel production of all deleted 
portions of those documents. The motion was heard by a Magistrate, 
and the Magistrate granted the Church's motion, holding that we had 
violated a local rule by not having our opposition brief filed 
within a certain number of days prior to the hearing. We asked 
the district court to reconsider the Magistrate's order, and filed 
in camera some of the documents in question, several of which were 
classified. The Court denied our motion for reconsideration, but 
referred to the Magistrate the matter of protecting identities of 
informants. The Court also awarded attorney's fees in the amount 
of $8,358.87. Since that time the Magistrate has ordered the 
payment of an additional $1,711 for attorney's fees and costs. 
(Copies of those orders are attached). 

The FBI and I agree that we should promptly pay the attorney's 
fees and remove that matter from controversy. 

The Court has ordered production of documents which will 
divulge the identity of informants, the identities of individuals 
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who provided information on a confidential basis, and which would 
reveal the content of classified documents. The FBI has orally 
recommended that we refuse to produce this material and in exchange 
accept such case-related sanctions as the Court may choose to impose. 
These sanctions should run against the Department of Justice, and 
not against the individual defendants. I am inclined to agree with 
the recommendations of the FBI. It would be very damaging to the 
FBI and to the Department to reveal the identities of informants 
and to disclose classified documents. 

An existing Court order establishes October 7, 1983 as the 
cut-off date for discovery. The plaintiff wants to take additional 
discovery and has proposed a joint motion for a continuance. Al¬ 
though I am sure the plaintiff will contend that discovery has been 
delayed because of our failure to produce certain documents, I feel 
that it is in the interest of the individual defendants to oppose 
any continuance of the discovery cut-off date. 


Attachments 



V 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


.EILED 

SEPl 1983 


CLERK, U.S. DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 
BY DEPUn 


UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 


CHURCH OF SCIENTOLOGY, ) No. Cv. 77-2654 Kn 

) 

Plaintiff, ) 

) 

V. ) ORDER 

) 

ELMER LINBERG, et al., ) 

> 

Defendants. ) 

) 

) 

_ ) 


The Court, having heard argument from counsel on August 1, 
1983, with respect to defendants' Motion for Reconsideration of 
Magistrate's Ruling pursuant to 28 U.S.C. § 636(b)(1)(A) and 
plaintiff's Motion for Attorney's Fees and Costs, and having 
considered the points and authorities and declarations filed 
therewith; - 

IT IS HEREBY ORDERED that defendants' motion is denied. The 

V 

Court finds that the Magistrate's ruling was npt clearly errone¬ 
ous or contrary to law, nor do defendants address the issue. 
Whether the Magistrate's ruling was "much too harsh" is not the 
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UNITED STATES DISTRICT COURT 
^ CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES — GENERAL 

ise No. CV 77-2645-Kn(Mcx) Date SEPTEMBER 12, 198 3 

llj CHURCH OF SCIENTOLOGY OF CALIFORNIA v. ELMER F, LINBERG, et al . _ 

OCKET ENTRY 


'RESENT; 

HON. _ JAMES W. McMAHON _^ XXGKSE MAGISTRATE 

_ Laura Gamus _ _ None _ 

Deputy Clerk Court Reporter 

TTORNEYS PRESENT FOR PLAINTIFFS: ATTORNEYS PRESENT FOR DEFENDANTS: 


NOne 


None 


ROCEEDINGS; (in CHAMBERS) 

On the court's own motion, the court dispenses with oral 
argument with respect to the plaintiff’s motion for an award of 
attorney's fees and costs. The motion is taken under submission on the 
basis of the plaintiff's moving papers and the defendants' opposition. 

The plaintiff's motion for an award of attorney's fees and costs 
is granted. After a review of the entire file regarding this discovery 
motion, the court finds that the reasonable amount of attorney time which 
is compensable by this court is 12.5 attorney hours and the reasonable 
hourly rate is $100.00 per hour. The defendants are ordered to pay to 
the plaintiff on/or before October 12, 1983, attorneys fees in the 
amount of $1,250.00 and costs in the amount of $461.00 for a total of 
$1,711.00. 


Robert A. Seefried 
seym.our, Seefried & Hoffman 
1010 '.Visconsin Ave., N.W. #810 
V/eshington, D.C. 20007 


Grey & Kohlweck 

1821 Wilshire Blvd., Suite 210 

Santa Monica, CA. 90403 


J. Charles ^ruse 
Special Litigation Counsel 
Department of Justice 
Post Office Box 68 
Benjamin Franklin Station 
V/ashington, D. C. 20044 
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United States Attorney 
1100 U. S. Courthouse 
312 North Spring Street 
Los Angeles, CA. 90012 


Initials of Deputy Clerk 
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